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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

7th Meeting, 2018 (Session 5) 
 

Tuesday 27 February 2018 
 
The Committee will meet at 10.00 am in the James Clerk Maxwell Room (CR4). 
 
1. Subordinate legislation: The Committee will consider the following negative 

instruments— 
 

The Community Care (Provision of Residential Accommodation Outwith 
Scotland) (Scotland) Amendment Regulations 2018 (SSI 2018/16) 
  
The Community Care (Provision of Residential Accommodation Outwith 
Scotland) (Scotland) Amendment (No. 2) Regulations 2018 (SSI 2018/42) 
  
 The Functions of Health Boards and Special Health Boards (Scotland) 
(Miscellaneous Amendments) Order 2018 (SSI 2018/27) 
 

2. NHS Governance (Corporate): The Committee will take evidence on corporate 
governance from— 

 
Linda Dunion, Non-Executive Board Member, NHS Tayside; 
 
Christine Lester, Non-Executive Board Member, NHS Grampian; 
 
Dr Graham Foster, Director of Public Health and Strategic Planning, NHS 
Forth Valley; 
 

and then from— 
 

Shona Robison, Cabinet Secretary for Health and Sport, Christine 
McLaughlin, Director of Health Finance, Dr Catherine Calderwood, Chief 
Medical Officer, and Shirley Rogers, Director of Health Workforce and 
Strategic Change, Scottish Government. 
 

3. NHS Governance (Corporate) (in private): The Committee will consider the 
evidence heard earlier in the session. 
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4. Preventative Agenda (in private): The Committee will consider a draft letter 
on substance misuse. 

 
5. Equalities and Human Rights Committee (in private): The Committee will 

consider a letter from the Convener of the Equality and Human Rights 
Committee. 

 
 

David Cullum 
Clerk to the Health and Sport Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5210 

Email: david.cullum@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda item 1  

Note by the clerk 
 

HS/S5/18/7/1 

Agenda item 2  

PRIVATE PAPER 
 

HS/S5/18/7/2 (P) 

Agenda item 4  

PRIVATE PAPER 
 

HS/S5/18/7/3 (P) 

Agenda item 5  

PRIVATE PAPER 
 

HS/S5/18/7/4 (P) 
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Health and Sport Committee 
 

7th Meeting, 2018 (Session 5) 
 

Tuesday 27 February 2018 
 

Subordinate legislation 
 

Note by the clerk 
 

Overview of instrument 

1. There are three negative instruments for consideration at today‟s meeting: 

 The Community Care (Provision of Residential Accommodation 
Outwith Scotland) (Scotland) Amendment Regulations 2018 (SSI 
2018/16) 

 The Community Care (Provision of Residential Accommodation 
Outwith Scotland) (Scotland) Amendment (No. 2) Regulations 2018 
(SSI 2018/42) 

 The Functions of Health Boards and Special Health Boards (Scotland) 
(Miscellaneous Amendments) Order 2018 (SSI 2018/27) 

 

The Community Care (Provision of Residential Accommodation Outwith 
Scotland) (Scotland) Amendment Regulations 2018 (SSI 2018/16) 

 
 Background 
 
2. These Regulations amend the Community Care (Provision of Residential 

Accommodation Outwith Scotland) (Scotland) Regulations 2015 (“the 2015 
Regulations”) and are made under the Community Care and Health (Scotland) 
Act 2002 (“the 2002 Act”).  
 

3. Section 5(1) of the 2002 Act enables local authorities in Scotland to make 
arrangements for the provision of residential accommodation in an appropriate 
establishment outwith Scotland in fulfilment of their duties under section 12 or 
13A of the Social Work (Scotland) Act 1968 or under section 25 of the Mental 
Health (Care and Treatment) (Scotland) Act 2003. Regulation 2 of the 2015 
Regulations defines what is meant by an “appropriate establishment” for the 
purposes of section 5(1) and (3) of the 2002 Act in respect of England, Wales 
and Northern Ireland. As regards England and Wales, “appropriate 
establishment” is defined by reference to a care home within the meaning of 
section 3 of the Care Standards Act 2000 (“the 2000 Act”).  

 
4. The Regulation and Inspection of Social Care (Wales) Act 2016 (“the 2016 

Act”) establishes a new legal basis for the regulation and registration of, among 
other things, care home services in Wales. This replaces the existing regime 
applying in respect of Wales under the 2000 Act.  
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5. In light of this, regulation 2 of these Regulations amends the 2015 Regulations 
to reflect that, as respects Wales, an “appropriate establishment” for the 
purposes of section 5(1) and (3) of the 2002 Act is a place at which a care 
home service, within the meaning of Part 1 of the 2016 Act, is provided wholly 
or mainly to persons aged 18 or over.  

 
The Policy Note from the instrument is attached at Annexe A 

 
6. An electronic copy of the instrument is available at: 

http://www.legislation.gov.uk/ssi/2018/16/contents/made  

 
7. There has been no motion to annul this instrument. 

 
8. The Committee needs to report by 5 March 2018. 
 
9. The Delegated Powers and Law Reform Committee considered the instrument 

at its meeting on 6 February 2018. The Committee agreed to draw the attention 
of the Parliament on general reporting grounds, as they contain an error in the 
date they will come into force. Regulation 1 provides that the Regulations will 
come into force on 3 April. It is intended that the commencement date should 
be 2 April, being the commencement date of the relevant provisions of the 2016 
Act, referred to within regulation 2(2).  
 

10. The DPLR Committee requested this instrument be revoked and corrected. The 
Scottish Government subsequently advised DPLR Committee of their intention 
to lay a further instrument to correct this error. It is worth noting negative 
instruments cannot be withdrawn. 
 

11. The Scottish Government has now laid a further instrument that corrects the 
error in this negative instrument. SSI 2018/42 (below) will revoke the 
Regulations in SSI 2018/16 and substitute equivalent Regulations correcting 
the commencement date and coming into force a day prior to SSI 2018/16. As 
the instrument is being amended and not withdrawn the Committee need to 
consider it along with the new instrument. It is suggested there is no need to 
oppose SSI 2018/16 with its error as the correcting instrument comes into force 
the day before to amend the incorrect commencement date. 
 

 
The Community Care (Provision of Residential Accommodation Outwith 
Scotland) (Scotland) Amendment (No. 2) Regulations 2018 (SSI 2018/42) 

 

Background 

12. These Regulations amend the Community Care (Provision of Residential 
Accommodation Outwith Scotland) (Scotland) Regulations 2015 (“the 2015 
Regulations”). 
 

13. Section 5(1) of the Community Care and Health (Scotland) Act 2002 (“the 2002 
Act”) enables local authorities in Scotland to make arrangements for the 

http://www.legislation.gov.uk/ssi/2018/16/contents/made
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provision of residential accommodation in an appropriate establishment outwith 
Scotland in fulfilment of their duties under section 12 or 13A of the Social Work 
(Scotland) Act 1968 or under section 25 of the Mental Health (Care and 
Treatment) (Scotland) Act 2003. Regulation 2 of the 2015 Regulations defines 
what is meant by an “appropriate establishment” for the purposes of section 
5(1) and (3) of the 2002 Act in respect of England, Wales and Northern Ireland. 
As regards England and Wales, “appropriate establishment” is defined by 
reference to a care home within the meaning of section 3 of the Care Standards 
Act 2000 (“the 2000 Act”). 
 

14. The Regulation and Inspection of Social Care (Wales) Act 2016 (“the 2016 
Act”) establishes a new legal basis for the regulation and registration of, among 
other things, care home services in Wales. This replaces the existing regime 
applying in respect of Wales under the 2000 Act. 
 

15. In light of this, regulation 2 of these Regulations amends the 2015 Regulations 
to reflect that, as respects Wales, an “appropriate establishment” for the 
purposes of section 5(1) and (3) of the 2002 Act is a place at which a care 
home service, within the meaning of Part 1 of the 2016 Act, is provided wholly 
or mainly to persons aged 18 or over. 
 

16. Regulation 3 revokes the Community Care (Provision of Residential 
Accommodation Outwith Scotland) (Scotland) Amendment Regulations 2018 
and comes into force on the correct date of 2 April. 

 The Policy Note from the instrument is attached at Annexe B 

 
17. An electronic copy of the instrument is available at: 

http://www.legislation.gov.uk/ssi/2018/42/contents/made 
 

18. There has been no motion to annul this instrument. 
 

19. The Committee needs to report by 26 March 2018. 
 

20. The Delegated Powers and Law Reform Committee considered the instrument 
at its meeting on 20 February 2018. The Committee determined that it did not 
need to draw the attention of the Parliament to this instrument on any grounds 
within its remit. 

 
 

The Functions of Health Boards and Special Health Boards (Scotland) 
(Miscellaneous Amendments) Order 2018 (SSI 2018/27) 

 
Background 
21. This Order amends the Functions of Health Boards (Scotland) Order 1991 (“the 

1991 Order”) and the State Hospitals Board for Scotland Order 1995 (“the 1995 
Order”).  
 

http://www.legislation.gov.uk/ssi/2018/42/contents/made
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22. The 1991 Order specifies the functions to be exercised by Health Boards on 
behalf of the Scottish Ministers by virtue of section 2(1)(a) of the National 
Health Service (Scotland) Act 1978 (“the 1978 Act”).  

 
23. The 1995 Order constituted, under section 2(1)(b) of the 1978 Act, a Special 

Health Board for the whole of Scotland to be known as the State Hospitals 
Board for Scotland. The Order also specifies functions to be exercised by that 
Special Health Board on behalf of the Scottish Ministers.  

 
24. This Order amends the 1991 Order and the 1995 Order to include among the 

functions so specified the functions of the Scottish Ministers under section 46A 
of the 1978 Act to provide communication equipment and support in using that 
equipment to any person who has lost their voice or who has difficulty 
speaking.  
 
The Policy Note from the instrument is attached at Annexe C. 

 
25. An electronic copy of the instrument is available at:  

http://www.legislation.gov.uk/ssi/2018/27/contents/made  

 
26. There has been no motion to annul this instrument. 

 
27. The Committee needs to report by 12 March 2018. 

 
Delegated Powers and Law Reform Committee consideration 

28. The Delegated Powers and Law Reform Committee considered the instrument 
at its meeting on 6 February 2018. The Committee determined that it did not 
need to draw attention of the Parliament to this instrument on any grounds 
within its remit. 

 

  

http://www.legislation.gov.uk/ssi/2018/27/contents/made
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Annexe A 
POLICY NOTE 

THE COMMUNITY CARE (PROVISION OF RESIDENTIAL ACCOMMODATION 
OUTWITH SCOTLAND) (SCOTLAND) AMENDMENT REGULATIONS 2018  

(SSI 2018/16) 

The above instrument was made in exercise of the powers conferred by section 5(1) 
and 23(4) of the Community Care and Health (Scotland) Act 2002(a) (the „‟2002 
Act‟‟).  The instrument is subject to negative procedure.   

Policy Objectives  

These Regulations amend the Community Care (Provision of Residential 
Accommodation Outwith Scotland) (Scotland) Regulations 2015 („‟the 2015 
Regulations‟‟), and are made under the Community Care and Health (Scotland) Act 
2002 („‟the 2002 Act‟‟).  

Section 5(1) of the 2002 Act enables local authorities in Scotland to make 
arrangements for the provision of residential accommodation in an appropriate 
establishment outwith Scotland in fulfilment of their duties under section 12 or 13A of 
the Social Work (Scotland) Act 1968 or under section 25 of the Mental Health (Care 
and Treatment) (Scotland) Act 2003. Regulation 2 of the 2015 Regulations defines 
what is meant by an „‟appropriate establishment‟‟ for the purposes of section 5(1) 
and (3) of the 2002 Act in respect of England, Wales and Northern Ireland. As 
regards England and Wales, „‟appropriate establishment‟‟ is defined by reference to 
a care home within the meaning of section 3 of the Care Standards Act 2000 („‟the 
2000 Act‟‟).  

The Regulation and Inspection of Social Care (Wales) Act („‟ the 2016 Act‟‟) 
establishes a new legal basis for the regulation and registration of, among other 
things, care home services in Wales. This replaces the existing regime applying in 
respect of Wales under the 2000 Act.  

In light of this, regulation 2 of these Regulations amends the 2015 Regulations to 
reflect that, as respects Wales, an „‟appropriate establishment‟‟ for the purposes of 
section 5(1) and (3) of the 2002 Act is a place at which a care home service, within 
the meaning of Part 1 of the 2016 Act, is provided wholly or mainly to persons aged 
18 or over. This amended definition of „‟appropriate establishment‟‟ is necessary to 
ensure local authorities in Scotland retain their current ability to make placements 
into residential care in Wales. 

Consultation  

Cabinet Secretary‟s agreement received on 7 December 2017.  

Impact Assessments 

There are no equality or privacy impact issues.  

Financial Effects  

The Cabinet Secretary for Health and Sport Ms Shona Robison, confirms that no 
BRIA is necessary as the instrument has no financial effects on the Scottish 
Government, local government or on business. 
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Scottish Government 

Health and Social Care Integration Directorate 

16 January 2018 
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Annexe B 

POLICY NOTE 

The Community Care (Provision of Residential Accommodation Outwith 
Scotland) (Scotland) Amendment (No. 2) Regulations 2018 SSI 2018/42 

The above instrument was made in exercise of the powers conferred by section 5(1) 
and 23(4) of the Community Care and Health (Scotland) Act 2002(a) (the “2002 
Act”). The instrument is subject to negative procedure. 

This instrument revokes The Community Care (Provision of Residential 
Accommodation Outwith Scotland) (Scotland) Amendment Regulations, made on 16 
January 2018. 

Policy Objectives 

These Regulations amend the Community Care (Provision of Residential 
Accommodation Outwith Scotland) (Scotland) Regulations 2015 (“the 2015 
Regulations”), and are made under the Community Care and Health (Scotland) Act 
2002 (“the 2002 Act”). 

Section 5(1) of the 2002 Act enables local authorities in Scotland to make 
arrangements for the provision of residential accommodation in an appropriate 
establishment outwith Scotland in fulfilment of their duties under section 12 or 13A of 
the Social Work (Scotland) Act 1968 or under section 25 of the Mental Health (Care 
and Treatment) (Scotland) Act 2003. 

Regulation 2 of the 2015 Regulations defines what is meant by an “appropriate 
establishment” for the purposes of section 5(1) and (3) of the 2002 Act in respect of 
England, Wales and Northern Ireland. As regards England and Wales, “appropriate 
establishment” is defined by reference to a care home within the meaning of section 
3 of the Care Standards Act 2000 (“the 2000 Act”). 

The Regulation and Inspection of Social Care (Wales) Act (“the 2016 Act”) 
establishes a new legal basis for the regulation and registration of, among other 
things, care home services in Wales. This replaces the existing regime applying in 
respect of Wales under the 2000 Act. 

In light of this, regulation 2 of these Regulations amends the 2015 Regulations to 
reflect that, as respects Wales, an “appropriate establishment” for the purposes of 
section 5(1) and (3) of the 2002 Act is a place at which a care home service, within 
the meaning of Part 1 of the 2016 Act, is provided wholly or mainly to persons aged 
18 or over. This amended definition of “appropriate establishment” is necessary to 
ensure local authorities in Scotland retain their current ability to make placements 
into residential care in Wales. 

Consultation 

The Cabinet Secretary for Health and Sport‟s agreement to amending the 2015 
regulations was received on 7 December 2017. 

Impact Assessments 

There are no equality or privacy impact issues. 

Financial Effects 
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The Cabinet Secretary for Health and Sport, Ms Shona Robison, confirms that no 
BRIA is necessary as the instrument has no financial effects on the Scottish 
Government, local government or on business. 

Scottish Government 
Health and Social Care Integration Directorate 
5 February 2018 
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Annexe C 
POLICY NOTE 

 

THE FUNCTIONS OF HEALTH BOARDS AND SPECIAL HEALTH BOARDS 
(SCOTLAND) (MISCELLANEOUS AMENDMENTS) ORDER 2018  

(SSI 2018/27) 

 

1. The above instrument was made in exercise of the powers conferred by sections 
2(1)(a) and (b) and 105(7) of the National Health Service (Scotland) Act 1978 (“the 
1978 Act”). The instrument is subject to the negative procedure. 

Policy Objectives 

2. This Order amends the Functions of Health Boards (Scotland) Order 1991 (“the 
1991 Order”) to confer on Health Boards the duty of the Scottish Ministers under 
section 46A (provision of communication equipment and support) of the 1978 Act (as 
amended by Part 4 of the Health (Tobacco, Nicotine etc. and Care) (Scotland) Act 
2016). This function is delegated to Health Boards to provide communication 
equipment and the support available in using that equipment to any person who has 
lost their voice or has difficulty speaking to such extent as the Health Boards 
consider necessary to meet all reasonable requirements. 

3. The Order also makes amendments to the State Hospitals Board for Scotland 
Order 1995 to confer the duty of the Scottish Ministers under section 46A of the 1978 
Act (as amended by Part 4 of the Health (Tobacco, Nicotine etc. and Care) 
(Scotland) Act 2016) on the State Hospitals Board for Scotland, a Special Health 
Board. This function is delegated to this Special Health Board, as the provider of 
healthcare services, to provide communication equipment and the support available 
in using that equipment to any person who has lost their voice or has difficulty 
speaking to such extent as the Special Health Board considers necessary to meet all 
reasonable requirements. 

4. In the Health Board context where the current services have delegated 
arrangements under the Public Bodies (Joint Working) (Scotland) Act 2014 the 
delegated arrangements will apply to the new duty.  

Consultation 

5. Discussions have taken place with Health Boards, Special Health Boards and 
stakeholders to inform the timings for implementation and the operational aspects of 
the delivery of the function.  These discussions followed earlier discussions with 
stakeholders during the Bill process on the amendment this Order will make to the 
1991 Order to confer on Health Boards the duty of the Scottish Ministers under 
section 46A of the 1978 Act. Further engagement with stakeholders will continue 
during and after the process of delegating this function to Boards.  

Impact Assessments 

6. This Order ensures that Health Boards and the Special Health Board, the State 
Hospitals Board for Scotland will have the function of delivering this service. An 
Equality Impact Assessment (EQIA) was carried out for the Health (Tobacco, 
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Nicotine etc. and Care) (Scotland) Act 2016 and is available on the Scottish 
Government website: http://www.gov.scot/Publications/2016/03/4409/0 

Financial Effects 

7. A Business Regulatory Impact Assessment (BRIA) was carried out for the Health 
(Tobacco, Nicotine etc. and Care) (Scotland) Act 2016 and is available on the 
Scottish Government website: http://www.gov.scot/Publications/2016/03/7711 

 

Scottish Government  

Directorate for Health and Social Care Integration 

25 January 2018 

 

http://www.gov.scot/Publications/2016/03/4409/0
http://www.gov.scot/Publications/2016/03/7711



